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ELECTION COMMISSION, INDIA 

NOTIFICATIONS 

New Et^lhi, the 2ith December 1952 

S.R.O. 3120. — WHEREAS the election of Shri Hamirka Alarakha Hasan of 
Jamnagar, Saurashtra, as a member of the Legislative Assembly of the State of 
■Saurashtra from the Jamnagar City (East) Constituency of that Assembly has been 
called in question by an election petition duly presented under Part VI of the 
■Representation of the People Act, 1951 (XLIII of 1951) by Shri Thakar Gokaldas 
Rirjee of Dhanbai Dela, Jamnagar, Saurashtra; 

AND WHEREAS the Election Tribunal appointed by the Election Commission in 
pursuance of the provisions of section 86 of the said Act for the trial of the said 
petition has, in pursuance of the provisions contained in section 103 of the said Act, 
sent a copy of its Order on the said Election Petition to the Election Commission; 

NOW, THEREFORE, in pursuance of the provisions of section 106 of the said 
Act, the Election Commission hereby publishes the said Order of the Tribunal, 

ELECTION PETITION No. 53 OF 1952 
Coram 

Shri N. L. Vyas, M.A., LL.B. — Chairman. 

Shri V. V. Mehta, B.Sc., LL.B. J ,, ,, x m i. t 

Shri H, C, Shah, B.A,, LL.B. / Members of the Election Tribunal. 

In the matter of the Representation of the People Act, 1951. 

And 

In the matter of the Representation of the People (Conduct of Elections and 
Election Petitions) Rules 1951. 

And 

In the matter of the Election Petition presented thereunder by Shri Thakar 
Gokaldas Hlrjee, Dhanbai Dela, Jamnagar. 

Versus 

(1) Zaverl Valabhdas Valji, Bhatt Fall, House No. 554, Hut, Jamnagar. 

(2) Dhanki Chatrabbuj Ladljabhal, Zandu Bhatt Street, Jamnagar. 

(3) Dave Ra.slkl'il Parshotlarn, Near Jalanl Jal, Jamnagar. 

(4) Dava Harilal Maganlal, Nadlpa, Near Amba Mata’s Temple, Jamnagar, 

(b) Bhagyodaya Laxmidas Savji, Patori Fall, Jamnagar. 

(6) Vania Nuruddin Mahmedali, Voravad, House No. 3451, Jamnagar. 

(7) Sheth Shantilal Ilamatlal, New Road, Ward No. 3A, Jamnagar. 

(6) ITamlrkha Alarakha Hasan, Outside Khoja's gate, Jamnagar. 

(9) Gohel Neghjl Nadhanji, Near Nagnath Gate, Jamnagar. 

<10) Ahya Jayantkumar, Outside Khambhalia Gate, Jamnagar. 

( 1043 ) 
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Appearances ; — 

Shri V. G. Hatld, Advocate, with Shrl N. D. Buch, Advocate, for the Petitioner 
Shri Thakar Gokaldas Hlrjee. 

Respondent No. 1 Zaveri Valabhdas Valji present in person. 

Shri C. N. Shah, Advocate with Shri K. E. Hathl. Advocate for Respondent 
No. 8 Hamirkha Alarakha. 

Ex-parte against respondents Nos 2, 3. 4, 6, 6, 7, 9 and 10. 

This is a petition for declaring the election from Jamnagar City East Consti- 
tuency to the Saurashtra Legislative Assembly a.s wholly void. The petition is 
made by a candidate vhose nomination was rejected by the Returning Olllcer. The 
Returning Officer has rejected the nomination of the petitioner on the ground that 
he had appointed more than one election agent, and had thereby contravened the 
provisions of Sec. 33, 36, and 40 of the Representation of the People Act. The 
petitioner has urged in his petition that his nomination was illegally rejected by 
the Returning Officer, because he had not appointed two election agents In one 
nomination paper. He has also urged that by rejection of his nomination the result 
of the election has been materially allected. It appears that there were several 
candidates for election from this constituency, the petitioner being one of them. 
26th November 19.61 to 28th November 1951 were fixed for filing nomination napers. 
The petitioner had filed the first nomination paper on 2b1h November 1951 which is 
marked No. 8 in which he had declared Ranchhodji Meghji as his election agent. 
The second nomination paper marked 8A was filed on 28th November 1951, in which 
he had declared himself as his election agent. Along with the nomination paper 
marked 8 was filed the paper appointing Ranchhodji as his election agent. This 
was on a .separate form 5A prescribed by the rule 11 A. In this paper of appoint- 
ment Ranchhodji had duly accepted hi.s appointment. Similar paper of appoint- 
ment was filed along with the nomination paper No. 8A. 30th November 1951 was 
fixed for the scrutiny of nomination papers. The Returning Officer, on scrutiny of 
all the nomination papers, found that this petitioner had appointed himself and 
Ranchhodji as his election agents by separate nomination papers. He held that by 
appointing two election agents the petitioner had contravened ^he provisions of Sec. 
40, and therefore, on that ground, held all the nomination papers of the 
petitioner invalid. On this ground he rejected his nomination. As there were 
other candidates for this constituency, the election was held on the appointed date, 
and respondent No. 8, having obtained more votes than any other candidate, was 
declared elected. The total number of voter.s In this con.stituency were 38,000. Out 
of this number, 7271 had voted for respondent No. 8 and the nine candidates who 
had opposed respondent No. 8 had in all obtained only 4,867 votes. The petitioner 
has. tncrelore, made this petition for declaring the election void. 

2. Only respondent No. 8 has contested this petition. The other nine re.spondents, 
except Zavery Vallabhdas Valji, have neither appeared nor contested the petition. 
Only Zavery Vallabhdas Valji appeared at the hearing, and he supported the 
petitioner. Respondent No. 8 contended that the petitioner had contravened the 
provisions of Sec, 33, 36 and 40 of the Representation of the People Act by appoint- 
ing himself and Ranchhodji as his election agents, and therefore the Returning 
Officer had correctly rejected his nomination. It was also urged on his behalf that 
as he had secured more votes than the votes secured by -all the candidates who had 
opposed him, and as the polling in the whole of Saurashtra was not above 35 per 
cent., even if the petitioner’s nomination had not been rejected, and if he had con- 
tc.sted the election, the result would have been the same. It was, therefore, 
urged that by the rejection of the nomination of the petitioner, the result of the - 
election has not been materially alfected. On these respective contentions, the 
following points for decision were settled; — (1) Can the petitioner be said to have 
appointed two election agents in contravention of the provisions of Sec, 40? (2) Was 
the nomination of the petitioner improperly rejected by the Returning Officer? and 
(,3j Whether the result ot the election has been materially apfected by the rejection- 
of the nomiiiatien of the petitioner? The Tribunal’s finding on these points is that 
the Returning Officer had improperly rejected the nomination of the petitioner, and 
that the result of the election has been materially aitccted by the rejection of his 
nomination. 

,3. From the facts narntted above. It will be clear that the petitioner had not 
filed the two nomination papers simultaneously, but they were 11 led on two dlllerent 
day.s. It Is also clear that in each nomination paper, there Is a declaration appoint- 
ing one election agent only. The first nomination paper that was filed in point of 
time was No. 8 in which Ranchhodji was appointed the election agent. It was in. 
the second nomination paper No. 8A that the petitioner bad appointed himself aff 
the election agent, It is, therefore, clear that if each nomination paper is taken as- 
a separate entity, there Is only one election agent declared in each nomination paper. 
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But it was urged on behalf of respondent No. 8 that all the nomirthtion papers have 
to be considered together, and if different agents are declared in different nomination 
papers, the appointment of all the election agents would be invalid, because the 
appointment of rhore than one agent would be in contravention of the provisions of 
Sec. 40 of the Act. It would, therefore, be necessary to consider the relevant 
provisions regarding the appointment of election agent in the Act and in the rules 
made thereunder. 

4. Sub-sec. 3 of Sec. 33 prescribes that every nominafton paper shall be 
accompanied by a declaration in writing subscribed by the candidate that the 
candidate has appointed as his election agent for the election either himself or 
another person who is not disqualified under the Act for the appointment, and who 
shall be named in the declaration. If the form given in schedule 2 of the nomination 
paper is referred to, it will be clear that this declaration has to be made in the 
prescribed form. Then Sec. 40 provides that every person nominated as a candidate 
at an election shall, before the delivery of the nomination paper under sub-sec. 
1 of Sec. 33, apooint in writing either himself or some one other person to be his 
election agent." *The form No. 5A under rule IIA is the one prescribed for the 
appointment of an election agept. This form prescribes the acceptance of the 
appointment by the election agent. It would, therefore, appear that the appointment 
of the election agent has to be made first in the prescribed form, which is 5A, and 
thereafter the declaration has to be made regarding the appointment of an election 
agent in the prescribed form. The form of the declaration is given in schedule 2, 
and it appears that the declaration is to be made at the foot of the nornination 
paper, because there is only one form both for the nornination and for the declara- 
tion of the agent prescribed in schedule 2. But there is no doubt that the appoint- 
ment of the election agent is to precede the declaration to be made under sub-sec, 
3 of Sec. 33. In the present case also, the petitioner had filed the paper relating 
to the appointment of the election agent separately along with the nomination paper 
No. 8 on 26th November 1951. Similar paper relating to the appointment of himself 
as election agent was filed with the nomination paper No. 8A. 

5. Reference may also be made to the forrn of the y.omination paper given in 
schedule 2. and to the explanatory foot-note given in that form about the appoint- 
ment of election agent. • That foot-note is as follows: — “only one election agent is 
to be appointed by a candidate. If more than one nomination paper is delivered 
by or on behalf of a candidate for election in the same constituency, "the name of the 
election agent so appointed, whether such agent is the candidate himself or any 
other person, shall be specified in each such nomination paper”. It would, therefore, 
clearly appear from the provisions of Sec. 40, and from this explanatory note 
in the form of the nomination paper in schedule 2. that a candidate can appoint 
only one person as his election agent. There cannot, therefore, be any doubt that 
a candidate has no right to appoint more than one person as his election agent. 

6. On the provisions of Section 40, and particularly on the explanatory foot tiote 
in the form of the nomination paper in schedule 2 it was ^ urged on behalf of 
respondent No. 8 that the petitioner had contravened the provisions of Section 40 
by apnointing two election agents in the two nomination papers. It was, therefore, 
urged "on his behalf that the petitioner had contravened the provisions of sub-section 1 
of Section 33. inasmuch as he had not filed the nomination paper completed in the 
prescribed form. Consequently, it was urged that the Returning Officer had the 
right under clause (d) of sub-section 2 of Section 36 to reject his nomination. It 
was urged that the form of the nomination paper given in schedule 2 prescribed 
that only onj election agent has to be appointed in each nomination paper, and as 
the petitioner had declared different persons as his- election agents in different 
nomination papers, all the nomination papers must be considered to be not in the 
prescribed form, and therefore liable to be rejected under Section 36 sub-section 3 
clause (d). 

7. On behalf of the petitioner, it was urged that all the nomination papers 
have to be treated as separate entities, and if even one. nominatio."' naoer is found 
to be in order, the candidate must be considered to be \'g’idly nominated lo 'im- 
port of this view, reference was particularly made to the Ras-yar rvlohemaden Ruhal 
Constituency, 1937, case reported in Sen and Poddar’s Election Cases at page 716. 
In that case, different election agents were appointed by different nomination 
papers. Still, it was held that the nomination was not invalid because only one 
agent was appointed in each nomination paper. But we do not think, this decision 
can be’ considered as authority on the question we have to consider, because in 
the Government of India Act, 1935 and in the rules made thereunder, there was 
no provision about appointment of an election .agent before filing the nomination 
paper. The provisions of rule 15 and 18 made under that Act were not quite 
similar to the provisions of Section 33 and Section 40 of the Representation of the 
People Act. Under the present Act only one A,gent can be appointed by each 
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candidate, and that appointment has to be in a prescribed form which Is to be 
separate from the nomination paper. Moreover, in that decision the effect of 
appointing several agents in different nomination papers, which are 6ach found to 
be Vtilid and in order, has not been considered. If the view propounded in that 
case were to be accepted, the result would be that on consideration of each nomi- 
nation paper separately, and on holding each nomination paper individually in 
order, thejre would be several person.s appointed as agents, the result which is 
clearly in contravention of the provisions of Section 40. The Act is very clear 
on the point viz., that there shall be only one election agent for each candidate. 
Therefore, if each nomination paper Is treated as a separate entity, and i.f treating 
them as such, all are found in order, though different agents arc appointed in 
different nomination papers, the result would be one directly in contravention of 
the provisions of Section 40 of the Act. We are, therefore, unable to agree with 
the view expressed in that decision viz., that each nomination paper is to be 
treated as a separate entity, and If there is only one election agent mentioned In 
each nomination paper, that nomination paper should be considered as valid. 
We are not, therefore, basing our decision on the view expressed in Razzar 
Mohemadan Constituency case. 

8. Then, it is clear that to some extent all the nomination papers have to be 
scrutinised not entirely as separate entitles, but in relation to each oilier to some 
extent. This is also clear from the provisions of Section 3,8 sub-section 2 and 
from the proviso to that sub-section. At the same time the provisions of sub- 
section 7 of Section 33 and of sub-section 3 of Section 36 cannot be disregarded 
altogether. According to these provisions, a candidate has a right to file more 
thaii one nominatioi paper, and If ono out of several nomination papers is found to 
be VRlid, he has to be declared as duly nominated. It would, therefore, appear that 
to some extent each nomination pap.A has to be considered as separate entity. If, 
therefore, the two nomination papers filed by the petitioner are considered as 
separate entities, it is clear that each nomination paper Is in the prescribed form, 
because only one election agent Is declared in each nomination paper, But in our 
view what is really Important to consider is not the declaration about the election 
agent In the nomination paper, but the appointment of the election agent as pres- 
cribed In form ,'5A. In our view, a candidate has the right to appoint one election 
agent only, and therefore as soon as that right is exercised by making an appoint- 
ment in the prescribed form, ho is under the obli^tlon to declare in each nomi- 
nation paper the name of that election agent only. This Is clear because Section 40 
only permits the appointment of one election agent. No candidate, therefore, can, 
after once appointing a particular individual as his election agent, declare someone 
else as his election agent in other nomination papers without revoking the first 
appointment. We are, therefore, of the opinion that after making the appointment 
of Rjinchhodjl as his election agent on 2Gth November 19,81, the petitioner had no 
right to declare himself as the election agent in the second nomination paper filed 
on ^8th November 1951. As he had declared himself as the election agent In the 
nomination paper No. 8A before revoking the appointment of Ranchhodji, to that 
extent, the second nomination paper was invalid, because it contained the declara- 
tion about an election agent, who was not validly appointed as election agent by 
the petitioner. To this extent, It was certainly permissible to the Returning Officer 
to consider both the nomination papers together. It cannot, therefore, bo urged 
on behalf of the petitioner that, even though different persons were appointed in 
different nomination papers, as only one person was appointed as election agent 
in one nomination paper, each nomination paper should be considered valid. 

9. Then, the oucstion arises as fo whether al] the nomination papers would 
be rendered invalid by the appointment of different election agents In different 
nomination papers. On this question, it was urged on behalf of respondent No. 8 
that by appointment of different election agents m diiferent nomination papers, the 
provisions of sub-section 1 of Section 33 read with the explanatory foot note in 
the form of nomination paper in schedule 2 were contravened, and therefore all 
the nomination papers were rendered invalid. But there is nothing in sub- section 1 
or sub-section 3 of Section 33 or in the explanatory foot note which curl support 
this content ion it is true that the exulanatory foot note In tlie form of the nomi- 
nafion paper in schedu e 2 does prescribe that there .shall be only one election 
agent appointed by each candidate. But that explanatory note can at the most be 
construed a.s laying down that each nomination paper shall contain a declaration 
about the appointment of the same election Agent. It was also urged on behalf 
of respondent No. 8 that the Election Commission has, in the booklet issued by the 
Election Commission to explain certain provisions of the Act, construed the provi- 
sions of Section 40, 33 and of the explanatory note in the form of the nomination 
paper as laying down that the name of the same person should be mentioned as 
election agent in each of the nominatipn papers and If that Is not done, all the 
nomination papers arc liable to be rendered invalid. This appears to be the case; 
but as mentioned in the preface to that booklet what Is stated therein has not to 
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be ■ considered as authoritative interpretation of the different provisions of the Ad 
or of the rules made thereunder. At the most these provisions can be construed 
as laying down that only one person can be appointed as election agent, and his 
name only shall be declared In each nomination paper. 


10. Assuming therefore that the name of the same person as the election agent 
has to be declared in each nomination paper, that would not render all the nomi- 
nation papers invalid on the ground that they are not in the prescribed form. At 
the most, it can be said that the second nomination paper No. 8A in which a 
different election agent was declared was invalid as it was not in the presxribcd 
form in as much as it did not contain the declaration about the election agent who 
was duly appointed under Section 40 of the Act. But as regards the first nomi- 
nation paper No. B it cannot be urged that the declaration regarding the election 
agent in that nomination paper was invalid, because undoubtedly that very person 
was duly appointed as election agent under Section 40. Therefore, even assuming 
that the name of the same person has to be mentioned in all the nomination papers 
as the election agent, that would not invalidate the first nomination paper. 


11. We have come to this decision on the general principles of law regarding 
principals and agents. When a statute gives anyone the right to appolni for a 
particular purpose one person as his agent, and w'hen that person exerci.se.? that 
right by appointing a particular individual as his agent, he has exhausted his right 
under that statute, and any further appointment of some other person as his agent 
would be in excess of his statutory right, and would, therefore, be inoperative 
and void. Consequently, the petitioner, by appointing Ranchhodjl as h,,s agenl 
on aCth November 1951, had exhausted the right granted to him under Section 40 
of the Act to appoint an election agent, and had no further right to appoint any 
other person as his election agent before revoking the appointment lirst made. 
In this view, the appointment made on 28th of himself as election agent was void, 
and was of no ellect whatever. The result then would be that the second nomi- 
nation paper No 8A did not contain any declaration about the duly appointed 
agent. -But that would not affect the validity of the declaration made about the 
duly aopointed agent in the first nornination paper No. 8. This was exactly the 
view taken in Benaras and Mirzapur Districts Mohemadan Rural constituency, 
1937 reported in Sen and Poddars Election Cases at page 154. The relevant 
observations arc at pages 158 and 159 of tbc report as follows. — 


“There is no specific provision in election law to Invalidate each of the two 
nominations so filed. We have, therefore, to fall back upon general 
principles of law which determine the validity of more than one act 
performed by a person in the exercise of a limited power with which 
he is Invested by a particular provision of law. And eleclloii agent 
Is a person occupying a particular status and burdened with peculiar 
liabilities. He is a creation of the law and the power to appoint hhn 
is contained in Paragraph I, Part II of the Corrupt Practices Order, 
which imposes a duty and confers a power to the appointment of 
only one election agent. This power Is exhausted as soon as some 
one person is appointed. Upon general principles any subsequent 
appointment made by him must be deemed to be in excess of the 
power given by the law and consequently Invalid. The question, 
therclore, arises whether any such subsequent or void appointment 
can have the effect of inva'.idnlJng the original appointment validly 
made. We are clearly of opinion that the ansv,/cr must be in the 
negative. The first appointment having been validly made the power 
was exhau.sted and it remained good and valid and unaffected by the 
subsequent and void appoinlment of Murtuza in .serial No. 4.” 


12 On behalf of respondent No. 8 reference was made to the decision m Mani- 
purl and Etah Districts Mohemadan Rural Constituency, 194fl reported In the 
sfiniG voluniG st pticfG 530. But in. tlist ciiSGt the ^fsets were entirely clillcrcnt In 
that case, several nominatfbn papers were filed simultaneously, and it was, there- 
fore held that it was not clear as to which agent was appointed point of 

time. It is clear, therefore, that the decision in that case is hardly of any help to 
respondent No 8. In a recent decision by the Election Tribunal constituted to 
hear the petition about election to the Bombay Legislative Assembly from Borsad 
ConE.tltuency the same point came to be considered There also two dWerent 
^election agents were appointed by two sets of nomination papers filed on different 
dates. Following the view taken in Benaras and Mirzapur Districts Mohemada 
Constituency case the Tribunal held that the nomination of the petitioner was 
improperly rejected. We feel, therefore, no doubt that the first nomination paper 
No. 8 was in the prescribed form. 
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13 If that IS so under sub-section 3 of Section 36, the petitioner must be con- 
sidered to have been validly nominated It is true that two difterent persons were 
decj,aj-ed as agent in two nomination papers, but on that ground both nomination 
papers were not liable to be rejected, as sub-section 2 of Section 36 does not permn 
the reject' on of the nomination paper on the ground of the contravention of the 
provisions of Section 40 Only the second nomination naper was liable to be 
rejecte 1 on the grour d that it was rot m the prescribed form 

14 Ihe last questvon reqummg decision is whether the’ result of the election 
was mat^iially affected by the rejection of the nomination of the petitioner I is 
now' we 1-settled that when the nomination of any candidate is imp-operiy rejected 
by tne Returning Officer there is a strong presumption that by such rejection the 
result of the election has been materially affected This view has been laken in a 
series of decisions which are reported in Sen and Poddar’s Election Cases at pages 
1 15 66 106, 122 313 649, 712 and 759 The learned Advocate for respondent 
No 8 also conceded that such a presumption does arise But he ureed that m 
this case this piesumption was rebutted satisfactorily, because even if the 
petn loners noinina ion had been held valid, and if he had contested the 
election the resu’t w "'uld rot have been difterent, because he would not 
br\e obtained a larger number of votes than respondent No 8 The learned 
Advocate based his argument on the assumption that omy 35 oer cent of the 
total number of voters would have exercised their franchise We do not think, 
we would be justified in accepting this assumotion as well founded because it is 
difficult lO say how the voters would have reacted if this petitioner hed been in 
the field as one of tl j candidates S milarly it cannot be said as to how many 
voters who had voted for respondent No 8, would have, or would not have voted 
for the petitioner It is clear that respondent No 8 had only secured 20 pei cent 
o‘ the total votes m this constituency Only if respondent No 8 has been able to 
secure the votes of 51 per cent of the total number of voters in this constituency, 
it would have been possible to say wiih some certainty that the result of the 
election would not have been affected to any extent by the petitioner be ng one 
of the candidates at the election Even then the petitioner could 'have urged that 
if he had been in the field majority of the voters who had voted for respondent 
No 8 would have voted for him It is therefore, difficult to saji with any certainty 
that the result would not have been otherwise if the petitioner had been in the 
field as one of the candidates We aie therefore of the opinion that by lej ction 
of the nomination of the petitioner the result of the election was materially 

'affected 

15 In the result we hold that the nomination of the petitioner was improperly 
rejected and such rejection has imteriafty affected tVe result of the election We 
therefore declare the election from Jamnagar City East Constiluency to be wnolly 
vud Respondent No 8 most pay also the costs of ibis petition to the petftioner 
We assess ire co'+s at Hs 75 


ORDER 


The election from Jamnagar City East Constituency held in January 19'^2 is 
decl - d to be wholly void and respondent No 8 is directed to nay Rs 75 as costs 
to the rt'utiGi ei Tne other respondents shall bear their own costs 
Rajkot, 

Dated 13th December 1952 

N L VvAS, Chair-^n 

Election Tribunal 


Vasantlal V Mehta, Member, 

Elect on Trxbanal 


Hjratal C Shah, Member, 

Elect on Tr buiial 
[No 19/53 /j 2-E1 c III ] 


&RO 2121 — WHEREAS the election o£ Shri Tamboli For’n^d Pa’-=h,j'^taiTi 
of Kj^’nin Kimj B°di Bander Jamnagar Saurashtra, as a mcTber of 'he o- 
iahve AssepibC of tie Sate of Saurashtra irom the Jamnagar Cfty WVes ) 
CtTo I'o ncy of tnai itssembly has b^en called in question by sn e'^c' on petition 
du f ed unue" Part VI of tha "ftt o'-psni.a+ion of the PiooH Aco 1951 (XLIII 

of 1951) by Sin Trambaklal Manishankar Joshi of Bhati’s Ambli Jarrnagai, 
Saurashtra, 


AND WHEREAS the Election Tribunal appointed by the Election Comm’ ss’ on 
in pursuance of the provisions of section 86 of the said Act for the trial of the 
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said petition has, in pursuance of the provisions contained in section 103 of the 
said Act sent a copy of its Order on the said Election Petition to the Election 
Commission, 

NOW THEEEPORE in pursuance "bf the provisions of section 106 of the said 
Act, the Election Commission hereby publishes the said Order of the Tribunal 


Election Petition No 6_p of 1952 
Coram 


Shri N L Vyas, MA LLB — Chairman 

Shri V V Mehta, B Sc, LLB \ Members of the Election Tribunal. 

Shri H C Shah B A , LL B / 

In the matter of the Repiesenta+mn of the People Act, 1951 

and 

In the ma'te’- of the Representation of the People (Conduct of Elections and 
Election Petition':) Rules 1951 

And - 

In the matter of the Election Petition presented thereunder by Shri Joshi 
Trambaklal Manishanker, Bhat’s Ambli, Jamnagar 

Versus 

(1) Kankhara Prabhulal Bhim]i, Behind Vasanji Khimji Bunglow, 

Jamnagar 

(2) Kotecha Harjivan Vitbaldas, New Cigvijaysinhji Tin Factory, Nagnath 

Gate Road, Jamnagar 

(3) Zaver/ Vaisbhadas Val]i Bhatt Fall House No 554 Jamnagar 

(J-) Tamboli Fulchand Parshottam Kusum Kuni, Bedi Bonder Jamnagar. 
(5i Dad a Ottamchand Motichand, Near Parsi Agiari Jamnagar 
(P'' Bha^i Vxnobhai Jagnnath Mangal Baag Hospital Road Jamnagar 

(7) j_,atha A.hmed Issa Kassai Vad, House No 1400 Jamnagar 

(8) Varia Bhagwanji Ratansi, Lai Baag, Jamnagar 


Appearances — 

Shu V G Hathi, Advocate with Shri N B Buch, Advocate for the petitioner, 
Shri C N Shah Advocate with Shn K L Hathi, Advocate for respondent 
No 4 Tamboli Fulchand Parshottam 

Exoarte against respondents Nos 1, 2, 5, 6 7 and 8 
Respondent No 3, Javery Valabhadas Valp, present in person 


This IS a petition for setting aside the election of respondent No 4 Tamboli 
Fulchand Parshottam to the Saurashtra Legislative Assembly from Jamnagar 
City We=t Constuuency The petition is made by a candidate whose nomination 
was re ected by the Returning Officer The Returning Officer has rejected the 
nomnauoi of the petitioner on the ground that he had appointed more than one 
election agent and had thereby contravened the piovisions of Sec 33, 36, and 40 
of the Representation of the People Act The netitioner has urged in his 
petition that his nomination was illegally rejected by the Returning Officer 
beca i-e he had not appointed two election ageWs in one nomination paper, and 
also becajse before scrutiny he had revoked the appointment of one election 
agent He has also urged that by rejection of his nomination the result of the 
election nas be n naterially effected It appears that there were several candi- 
dates for election from this constituency the netitioner being one of them 
vet^’ N ember 1951 to 28th November 1951 were fixed lor filing the nomination 
nape’- Ihe petitioner had fled ti-e first nomination paner on 26th November 
1951 i-’h IS marked No 2 in which he had declared Jayashanker Hematram 
07a ao his eie^t on agent The second nomination paper marked 2/2 was filed 
on 21 **^ < /cmD“r 1951 m which he had declared himself as h s election agent 
The toir-i nomination paper marked “1/3 was fled on 28th November 1951 in which 
also h- bad declared himself as his election agent Along with ti e nom naaon 
paper marxed 2 was filed the paper appointing Jayashanker as his election agent 
This was on a separate form 5A prescribed by the rrle HA In this paper of 
appontment Jayashanker had duly accepted his appo ntment Similar papers 
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of appointment were filed along with the nomination papers 2/2 and 2/3 30th 
November 1951 was fixed for the scrutiny of nomination papers. An objection- 
was raised at the scrutiny of nomination papers for another constituency, the 
petitioner, before actual scrutiny, gave an application Ex. 15 on 30th November 
1951 whereby he revoked the appointment of Jayashanker as hi.s election agent 
and appointed himself as the election agent. The returning Ofllcer. on scruUny 
of all the nomination papers, found that this petitioner had appointed himself 
and Jayashanker as his election agents b.y separate nomination papers, and held 
that the petitioner had no right to revoke the appointment once made. He also 
held that by appointing two election agents the petitioner had contravened the 
provisions Of Section 40, and, therefore, on that ground, held all the nomination 
papers of the petitioner invalid. On this ground he rejected his nomination. As 
there were other candidates for- this constituency, the election was held on the 
appointed date, and respondent No. 4, having obtained more vote.s than any other 
candidate, was declared elected. The total number of voters in this constituency 
were 36,361. Out of this number 9,277 had voted for respondent No. 4, and the 
seven candidates who had opposed re.spondent No. 4 had In all obtained only 
3,174 votes. The petitioner has, therefore, made this petition for setting aside the 
election of respondent No. 4 from this constituency. 

2. Only respondent No. 4 has contested this petition. The other seven 

respondents, except Zavery Valabhadas Valji have neither appeared nor contested 
the petition. Only Zavery Valabhadas Valji appeared at the hearing, and 
he supported the petitioned. Respondent No. 4 contended that the peti- 
tioner had cnritrav'ened the provisions of Section 33, 36 and 40 of the Repre- 

sentation of the People Act by appointing himself and Jayashanker as his 
election agents, and therefore, the Returning Officer had correctly rc.iected his 
nomination. He also contended that the petitioner had no right to revoke the 
appointment of Jayashanker after the last date for filing the nomination papers. 
It wa,s also urged on hi.s behalf that as he had secured more votes than the votes 
secured by all the candidate.s who had opposed him, and as the polling In the 
whole of Saurashtra was not above 35 per cent, even if the petitioner's nomination 
had not been rejected, and if he had contested the election, the result would have 
been the same. It was, therefore, urged that by the rejection of the nomination 
of the petitioner, the result of fhe election has not been materjall.v allected. 
On these respective contentions, the following points for decision were settled; — 
(1) Can the petitioner be said to have appointed two election agents in contraven- 
tion of the provisions of Section 40? (2) whether the appointment of Jaya- 
shanker Hematram Oza was validly revoked and If so, what l.s its efiect?. (3) 
was the nomination of the petitioner improperly rejected by the Returning Officer, 
and (4) whether the result of the election has been materially affected b.v the 
rejection of the nomination of the petitioner?. The Tribunal’s finding on these 
points Is that the Returning Officer had improperly rejected the nomination of 
the petitioner, and that the result of the election has been materially affected by 
the rejection of his nomination, 

3. From the facts narrated above, It will be clear that the petitioner had not 
filed the three nomination papers simultaneously, but they were filed on three 
successive days. It i.s also clear that in each nomination paper, there is a declara- 
tion appointing one election agent only. The first nomination paper that was 
filed In point of time was No. 2 in which Jaya.shankcr was appointed the election 
agent. It was in the second and the third nomination papers Nos. 2/'l and 2/3 
that the petitioner hart appointed him.self as the election agent. It i.s, therefore, 
clear that if each nomination paper is taken as a separate entity, there is only 
one election agent declared in each nomination paper. But it was urged on 
behalf of respondent No. 4 that all the nomination papers have to be considered 
together, and if different agents are declared In different nomination papers, the 
appointment of afi the election agents would be invalid, because I’ne appoint- 
ment of more than one agent would he in contravention of the provi'-'ions of 
Section 40 of the Act. It would, therefore, be necessary to consider the relevant 
provisions regarding the appointment of the election agent In the Act and in the 
rules made thereunder. 

4. Sub-section 3 of Section 33 prescribes that every nomination paper shall be 
accompanied by a declaration in writing sUljscribed by the candidate that the 
candidate has appointed as his election agent for the election either himself or 
another person who Is not disqualified under the Act for the appointment, and 
who shall be named In the declaration, If the form given in schedule 2 of the 
nomination paper is referred to, it will be clear that this declaration has to be 
made in the prescribed form. Then, Section 40 provides that every person 
nominated as a candidate at an election shall, before the delivery of the nomi- 
nation paper under sub-section 1 of Section 33, appoint in writing either himself 
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or someone other person to be his election agent. The form No 5A under rule 
llA IS the one prescribed for the appointment of an election agent. This form 
prescribes the acceptance of the appointment by the election agent. It would, 
therefore appear that the appointment of the election agent has to be made first 
in the prescribed form, which is 5A, andi thereafter the declaration has to be 
made regarding the appointment of an election agent in the prescribed form. 
The form of the declaration is given in schedule 2, and it appears that the 
decldratioli is to be made at the foot of the nomination paper, because there is 
only one form both for the nomination and for the declaration of the agent pres- 
cribed n schedule 2. But there is no doubt that the appointment of the election 
agent is to precede the declaration to be made under sub-section 3 of Section 33 
In the present case also, the petitioner had filed the paper relating to the appoint- 
ment of the election agent separately along with the nomination paper No. 2 on 
26th November 1951 Similar papers relating to the appointment of himself as 
election agent were filed with the nomination papers Nos 2/2 and 2/3. 

5 Reference may also be made to the form of the nomination paper given in 
schedule 2, and to the explanatory foot-note given in that form about the appoint- 
ment of election agent Ihat foot-note is as follows — ‘Only one elei-tion agent is 
to be appointed by a caruidate If more than one nomination paper is delivered 
by or on behalf of a candidate for election in the same constituency, Ihe name 
of the election agent so appointed, whether such agent is the candidate himself 
or any other person, shall be specified m each such nomination paper,” It would, 
therefore, clearly appear from the provisions ot section 40, and from this ex- 
planaici j note in the form ot the nomination paper in scnedule 2, that a candidate 
tan appoint only one person as his election agent There cannot, therefore, be 
any doubt that a candidate has no right to appoint more than one person as bis 
election agent, 

6 C'l the procisions of Section 40, and particularly on the explanatory foot- 
note 11 th-i foim of the nomination paper ii schedule 2, ix was urged on behalf 
of r_„i jJent No 4 that tne petitioner had conxiavened the provisions of Section 40 
by appointing two election, agents m the three nommation papers It was, therefore, 
urgea on his behalf that the petitioner had contravened tne provisions of sub- 
jection 1 of Section 33 inasmuch as he had not filed the nomination paper com- 
pleted in the prescribed form Consequently, it was urged that the Returning 
O^icer had the right undei clause (d) of sub-section 2 of Section 36 to reiect his 

1 orairiation It was urged that the form of the nomination paper given in schedule 

2 pie^cribes that onjj^ 'ns ection agent has to be appointed in each nomination 
papei and as ihe pe' . had declared different persons as h's election agents 
in direr'^nt nonination i rs, all the nomination papers must be considered to 
be nc„ in the prescribed i and therefore hable to be reiected under Section 36 
sub-section 2 clause (d). 

7 On behalf of the petitioner, it was urged that all the nomination papers haee 
to be treated as separate entities, and if even one nomination paper is found to 
be in o) der, the candidate must be considered to be valid'y nominated. In support 
of this view, reference was particularly made to the Razzar Mohemadan Rural 
Consti i.ency 1937 ease reported in Sen and Foddar's Election Cases at page 716. 
In case different election agents were appointed by different nomination papers 
Still it was held that the nomination was not invalid because only one agent was 
appoint- ' in each nomination paper But we do ot think, this decision can be 
considei ’d as authority on the question we have to consider, because m the Gov- 
ernment of India, Act, 1935 and in the lu'es made thereunder, there was no pro- 
vision about appointment of an election agent before filing the nomination paper 
The pr'^ViSions of rule 15 and 18 made under that Act we’-e not quite similar to 
the provisions of Section 33 and Section 40 of the Representation of the People 
Act U^dpr the present Act only one Agent can be appointed by each candidate, 
and that appointment has to be in a prescribed form which is to be separate from 
the nomination paper Moreover, in that decision the effect of appointing several 
agents m different nomination papers, which are each found to be valid and in 
order, has not been considered If the view propounded in that case were to be 
accep'^e' the result would be that on consideration of each nomination paper 
separately, and on holding each nomination paper individuaffy in order, there would 
be several persons appointed as agents, the result which is clearly in contraven- 
tion of the provisions of Section 40 The Act is very clear on the point viz., that 
there shall be only one election agent for each candidate Therefore, if each 
nomination paper is treated as a separate entity, and if treating^ them as such,, 
all are found in order, though different agents are appointed in different n(|)mina- 
tion papers, the result would be one directly in contravention of the provisions 
of section 40 of the Act. We are, therefore, unable to_ agree with the view express- 
ed in that decision viz-, that each nomination paper is to be treated as a separate 
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entity, and if there is only one election agent mentioned in each nomination paper, 
that nomination paper should be considered as valid We are not, therefore, basing 
our decision on the view expressed in Razzar Mohemadan Constituency case 

8 Then, it is clear that to some extent all the nomination papers have to be 
fcrutinised not entirely as separate entities, but in relation to each other to some 
extent this is also clear -from rhe provisions of Section 83 sub section 2 and from 
the proviso to that sub-section At the same time, the provisions of sub-section 7 
of section 33 and of sub-section 3 of Section 36 cannot be disregarded altogether 
r-vtcording to these provisions, a candidate has a right to file iroie than one nomina- 
tion paper and if one out of several nomination papeis is found to be valid he 
has to be oeciared as duly nominated It would, therefore appear that to some 
extent each nomination paper has to be considered as separate entity If, there- 
fore the three ncmination papers filed by the petitioner are considered as separate 
entities, it IS clear that each nomination naper is m the prescribed form, because 
only one election agent is declared m each nomination paper But in our view 
what IS really important to consider is not the declaration about the e''ection agent 
in the nomination paper, but the appointment of the election agent as j,,rescribed 
in form 5-A In our view, a candidate has the right to appoint one election agent 
only and therefore as soon as that rignt is exercised by making an appointment 
in tne prescribed form he is under the obligation to declare in each nomination 
paper the name of that election agent oniy This is c'’ear because Sectiop 40 only 
permits the appointment of one election agent No canaidate, therefore can after 
once appointing a particular individual as his e'ection agent declare someone else 
as Ills election agent in other nomination papers without revoking the first appoint- 
ment We are therefore, of the opinion thai after making the appointment oi 
Jayashanker ask his election agent on 26th November 1952 the petitioner had no 
right to declare himself as the election agent in the two nomination papers filed 
on 27th November 1951 and 28th November 1951 As he had declared himself as 
the election agent in the nomination paper 2/2 and 2/3 before revoking the appoint- 
ment of Jayashanker, to that extent those two nomination papers were invalid, 
because they contained the declarauon about an election agent who was not valid- 
ly appointed as election agent by the petitioner Ao this extent it was certainly 
permissible to the Returning Officer to consider all the three nomination papers 
together It cannot therefore be urged on behalf of the petitioner that even 
though different persons were appointed in d'fferent nomination papers as only, 
one person was appointed as election agent in one nomination paper each nomina- 
tion paper snould be considered valid 

9 Then, the question arises as to whether all the nomination papers would 
be rendered invalid oy the appointment of different election agents in diffeient 
nomination papers On this question it was urged on behalf of respondent No 4 
that by appointment of different election agents m different nomination papers, 
the provisions of sub-section 1 of section 33 read with the explanatory foot-note in 
the form of nomination paper in schedule 2 were contravened and therefore aU 
the nomination papers were rendered inva'id But theie is nothing in sub-section 1 
01 sub section 1 of Section 33 or in the explanatory foot-note which can support this 
contention It is true that the explanatory foot-note in the form of the nomination 
paner in schedule 2 does prescribe that there shall be only one election agent 
appointed by each candidate But that explanatory note can at the most be 
censtrued as laying down that each nomination paper shall contain a declaration 
aoout the appointment of tre ‘^ame election ^gent It was also urged on behalf 
of r^ pondent No 4 that the Election Commission has in the booklet issued by the 
Elect on Comirission to explain certain provisions of the A'^t construed the oio- 
vis ons of Sections 40 33 and of the explanatory note m the form of the nomination 
paper as laying down that the name of the same person should be mentioned as 
e'ection agent in each of the nomination papers and if that is not done all the 
nomination papers are hable to be rendered mval d This anpcars be ihe case 
but as mentioned in the preface to li’at book let what is stated therein has not 
to be considered as authoratative interpretation cf the a fferent p’" 0 \ i ions of the 
Act rr of the rules made thereunder T^t the most t! e'-e provisions can be con- 
str pd as laving down that nniy one pe'-oa can be appointed as electitn agent, 

^ara iiiS name only shall ce o c'ared in each nommntion paner 


10 A&simmg tnerefore tha*- the name of the n on a, the e e t en a""’ h 

his to io declared in each nommanon Paper that wou’d not render "11 t’ e nomina- 
tion papers invalid on the ground that tney are not in toe pi escribed torrn At 
the most it can be sad thai the iwo s b^eqteni nomination ndpem Iios 2/2 and 
2/3 in which a different election agent was declared were invalid as they were 
not in the prescribed form inasmuch as they did not contain the aration about 
the election agent who was duly appointed under Section 40 of we Act But as 
regards the first nomination paper No 2 it cannot be urged that the declaration 
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regarding the election agent in that nomination paper was invalid, because un- 
aouotea'y that very person was duly appointed as election agent under Section 40 
Therefore, even assuming that the name of the same person has to be mentioned 
in all the nomination papers as the election agent, that would not invalidate the 
first nomination paper 

11 We have come to this decision on the general principles of law regarding 
principals and agents When a statute gives anyone the right to appoint for a 
paiticular purpose one person as his agent, and when that person exercises that 
rignt by appointing a particular individual as his agent, he bas exhausted his right 
under that statute and any further appointment of some oti er person as his agent 
would le in excess of his statutory light, and would, tlierefoie, be inoperative and 
void Consequently, the petitioner, by appomung Jayashanker as his agent on 
26th November 1951, had exhausted the rignt granted to him under Section 40 
of the Act to appoint an election agent, and nad no further right to appoint any 
other penson as ms e ection agent before revoking the appointment nrst made 
In this 'new, the appointments made on 2/th and 2fcth of himself as election agent 
were vOid and weie of no effect whatever The result then would Le tnat the 
two nomination papers 2/2 and 2/3 did not contain any declarai on about the 
duly appointed agent But that would nA affect the validity of the declaration 
made about the duly appointed agent m the first nomination paper No 2 This was 
exactly tne view taken in Benaras and Mirzapur Distiicts Mohemadan Rural Con- 
stitiiency, 1937 reported in Sen and Poadar s Election cases at page 154 Tne 
relevant observations are at pages 158 and 159 of the report as tollows — 

‘ There is no specific provision in election law to invalidate each of the 
two nominations so fi ed We have, therefore, to tall back upon gen- 
eral principles of law which determine the validity of more than one 
act performed by a person in tne exeic se ot a limited power with 
which he is invested by a particular provision of law An election 
agent is a person occupjnng a particular status and burdened with 
peculiar liabilities He is a creation of the law and the power to 
appoint him is contained in Paragraph I, Part II of the Corrupt Prac- 
tices Order, which imposes a duty and confers a power at the same 
time but it clearly limits the power to the appointment of only one 
election agent This power is exhausted as soon as some one person 
is appointed Upon general principles any subsequent appointment 
made by him must be deemed to b& in excess of the pow er given by 
tne law and consequently inva id The question, therefore, arises 
whether any such subseque-'i or void appointment can have the effect 
of invalidating the original appointment validly made We are clearly 
of opinion that the ansv/er must be in the negative Ihe first appoint- 
ment having been validly made the power was exhausted and it re- 
mained good and valid and unaffected by the subsequent and vo d 
appointment of Murtuza in serial No 4 ” 

12 On behalf of respondent No 4 reference was made to the decision in Mani- 
puri and Etah Districts Mohemadan Rural Constituency, 19^6 reported in the same 
volume at page 530 But in that case, the facts were entire’y different In that 
case several nomination papers were filed simultaneously, and it was, therefore, 
hela that it was not clear as to which agent was appointed first in point of time. 
It lo Clear, therefore, that the decision in that case is hardly of any he p to res- 
pondei t No 4 In a recent deciSiCn by the Election Tribunal constituted to hear 
the petition about election to the Bombay Legislative Assembly from Bor=ad Con- 
stitiency the same point came to be considered fheie also two different election 
agents were appointed by two sets of nomination papers filed on different dates 
Foffowng the view taken in Benaras ana Mirzapur Districts Mohemidan Consti- 
tuency Case, the Tribunal held that the nomination of the petd'oner wms improner- 
ly re.e^ted We feel, therefore, no dorbt that the first nomination paper No 2 was 
in the pi escribed form 

13 The next question for consideration is wh°ther the petitioner had the right 
to revol e the appointment of the agent before the scrutiny, and if such appoint- 
ment is revok-d what is its effect There is no doubt_ that bet’o’-e the dale of 
sen tiny, the petitioner had made ihe ipnlicaiioa Lx 15 to t’"e rieturmng Cfficer 
revokin® the appointment of Jayashan' er and appointing humseT as the election 
acert 1+ was urged on behalf of lesponHent No 4 that after the dvile for filing 
the nor-iination papers the petitioner ffi^d no r’gct to revoke the on] u ntrnent of 
the eiectio* agent We do not thmk tins contention is sound Section 42 of the 
Act and particularly sub-section 2 of that section, clearly allows the candidate 
to revoke the appointment of the agent at any time before or after the election 
Sub-section 2 also allows the candidate co appoint forthwith either himself or pome 
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o1her person to be his election agent after revoking the first appointment. There- 
fore, there is nothing in the Act which prohibits the candidate from revoking the- 
appointment of the agent after the last date for filing the nomination papers and 
before scrutiny. The petitioner had, therefore, the right to revoke the appointment 
pf Jayashanker at any time, and he had exercised that right in the prescribed 
manner, The Returning Officer was, therefore, bound to consider the appointment 
of Jayashanker as revoked. Then, ft is clear that on the date of the scrutiny, the 
petitioner was the only person, who was appointed as election agent. On this 
ground also, the Returning Officer was in error In rejecting the nomination of the 
petitioner. 

14. The last question requiring decision is whether the result of the election was 
materially allectcd by rejection of the nomination of the petitioner. It is now 
well-settled that when the nomination of any candidate is improperly rejected by 
the Returning Officer, there is a strong presumption that by such rejection, the 
result of the election has been materially allected. This view has been taken in a 
series of decisions which are reported in Sen and Poddar’s Election Cases at pages 
1, 15, 6fJ, 100, 122, 313, 049, 712 and 759. The learned Advocate lor respondent 
No. 4 also conceded that such a presumption does arise. But he urged that in 
this case this- presumption was rebutted satisfactorily, because even if the petition- 
er’s nomination had been held valid, and If he had contested the election, the 
result would not have been diflerent, because he would not have obtained a 
larger number of votes than respondent No. 4. The learned Advocate based his 
argument on the assumption that only 3.5 per cent, of the total number of voters 
would have exercised their franchise. We do not think, we would be justified in 
accepting this assumption as well founded, because it is difficult to say how the 
voters would have reacted if this petitioner had been in the field as one of the 
candidates. Similarly, It cannot be said as to how many voters, who had voted 
for respondent No. 4, would have, or would not have voted for the petitioner. It 
is clear that respondent No. 4 had only secured 25 per cent, of the total votes in. 
this con.stituency. Only if respondent No. 4 had been able to secure the votes of 
51 per cent, of the total number of voters in this constituency, it would have been 
pos.'iible to say with some certainty that the result of the election would not have 
oecn allected to any extent by the petitioner being one of the candidates at the 
election. Even then the petitioner could have urged that if he had been in the 
field, majority of the voters, who had voted lor respondent No. 4, would have 
voted lor him. It is, therefore, difficult to say with any certainty that the result 
would not have been otherwi.se if the petitioner had been in the field as ono of the 
candidates. We are, therefore, of the opinion that by rejection of the nomination 
of the petitioner, the result of the election was materially allected. 

15. In the result, we hold that the nomination of the petitioner was improperly 
rejected, and such rejection has materially allected the result of the election. We, 
therefore, declare the election from Jamnagar West Constituency to be wholly void. 
Respondent No. 4 must pay also the costs of this' petition to the petitioner. We 
assess the costs at Rs. 75. 


ORDER 

The election from Jamnagar City West Constituency held in January 1952, is 
declared to be wholly void, and respondent No. 4 is directed to pay Rs, 75 as costs 
to the petitioner. The other respondents shall bear their own costs. 


(Sd.) N. L, Vyas, Chairman, 

Election Tribunal. 


Rajkot; 

Dated the 13th December, 1952. 

(Sd.) Vasantlal V. Mehta, Member, 
Election Tribunal. 

(Sd.) Hiralal, C. Shah, Mcmbe ' r , 
Election Tribunal. 
[No. 19/60/52-Elec.III.] 
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S.R.O. 2122. — WHEREAS the election ol Shri Bhlmandas, advocate, 
Dlggl Bazar, Ajmer, a.s a member of the Legislative Assembly of the State of Ajmer 
from the A.imcr IV (Town Hall) Constituency of that Assembly has been called In 
question by an election petition duly presented under Part VI of the Representation 
of the People Act, lOSl (XLIII of 1951) by Lala Menghraj of Jhola Mohalla, House 
AJVEC No. VII/44, Ajmer; 

AND WHEREAS, the Election Tribunal appointed by the Election Commis.slon 
in pursuati'’'' of the provisions of section 86 of the said Act for the trial of the said 
petition, ha.s in pursuance of the provisions contained in .section 103 of the said Act, 
sent a copy o£ its Order to the Election Commission; 

NOW, THEREFORE, in pursuance of the provisions of section 106 of the said 
Act, the Eicetion Commission hereby publishes the said Order of the Tribunal, 

BEF( IRE THE ELECTION TRIBUNAL, STATE OP AJMER, AJMER. 

Election Petition No. 242 of 1952. 

Coram. 


Shri J. D. Sharma- — Chairman. 

Ihri S. N^ Agarwal. ^ Membors of the Election Tribunal. 

Lala Mengh Raj son of Bahrumal of Julaha Mohalla, Ajmer, represented b> 
Shri M. B. L. Bhargava and Shri Shantllal Gupta, Advocates — 
Petitioner. 


V^ersus 

1. Shri Bhlmandas son of Lohardas Manwani, aged about 38 years. Advocate. 

Diggi Bazar, Ajmer represented by Shri Chunnilal, Shri D, D. Bhargava. 
and Shri Milapehand Advocates. 

2. Shri Jethanand son of Wadhumal aged about 46 years, merchant. Cinema 

Road, Ajmer. 

3. Shri Dev Dult Sharma, aged about 45 years Advocate Kalsergunj, Ajmer. 

4. Sh’’i Sureshchandra Mahresh aged about 50 years Mundrl Mohalla, Ajmer. 

5. Shri Nebhandas son of Jaromal, Diggi bazar, Ajmer. 

6. Shri Amrlt Kumar Sanghi, C/o India Motors Katchary Road, Ajmer. 

7 Kunwar Sri Karan Sarda, Advocate, near Daulat Bagh, Ajmer, 

8. Shri Madanlal of Ajmer. 

9. Shri Rikhahchand Jain, Advocate, Ajmer. 

10 . Shri Jhamandas near Jethanand Wadhumal, Station Road, Ajmer. 

11. Shri Doctor Hassaram, Diggi Chowk, Ajmer— Respondents. 


JUDGMENT 

Thi.s is a petition challenging the election of Shri Bhlman Das respondent No. 1 
to the Ajmer Legislative Assembly from Ajmer IV Town Hall Constituency. 

The petitioner was an elector enrolled at serial No 2441 Ward No. 14, Ajmer 
City in the electoral roll relating to the Ajmer I South West Constituency of the 
Ajmer Legislative Assembly. He filed one nomination paper serial No. 8 on 4th 
December, 19.51, containing the declaration of the appniniment of Jugal Klshore son 
of Bhcrumal as the election agent and the further declaration that the two bulls 
with yoke on was chosen as the symbol. The petitioner filed two nomination papers 
serial Nos 36 and 37 on 5th December, 1951. each containing the declaration of the 
appointment of the petitioner himself as the election agent. The nomination paper 
No. 36 contained the declaration of the choice as symbols in the order of preference 
of two bulls, cycle and ladder. The nomination paper No. .37 contained the declara- 
tion of the choice as ssmibols in the order of preference of two buUs with yoke on. 
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bycles and ladder. The seconder of the nomination wa.s one Kesomal Khcmchand 
serial No. 1251 Ward No 10 Ajmer City Constituency No. IV. On scrutiny by the 
Heturning Offlcor on 12th October, 19.51, the three nomination papers of the 
petitioner were rejected on the ground that he had appointed two election agents, 
himself and his brother Jugal Kishore. The nomination paper No. 37 was also 
rejected on the additional ground that at serial No. 125J the recorded elector was 
Shrlmati Bhojl Bai Sitaldas and hot Ke.somal Khemchand. The respondents 2 to 
11 were the other dul.v nominated candidates. One Shri Venslmal Goma Mai also 
filed the nomination paper serial No. 33 on 5th December, 1951. His nomination 
paper was rejected on the ground that the Constituency for which he was a candi- 
date wa.s not clearly described. On the re.sult of the election, the respondent No, 1 
was declared elected. 

The election of re.spondent No. 1 Is challenged on the grounds that the nomination 
papers of the petitioner were improperly rejected and the rejection has materially 
allected the result oi the election and the nomination paper of the respondent No. 2 
was wrongly accepted as the appointment of Shri Moolchand N. Lalwani as the 
electioii agent was contrary to the provisions of section 74 and section 145 of the 
Representation of the People Act on account of his being the Legal Adviser to 
the Custodian of Evacuee Property, Ajmer, on a monthly salar.v of R.s. 150 which 

was an office of profit. Also the respondent No, 2 held an office of profit as he was 

an assessor of the Court of Session, Ajmer. The respondents 2 to 1 1 have not 
entered appearance. 

The respondent No. 1 contests the petition on the grounds that the nomination 
papers of the petitioner were properly rejected and the rejection ha.s not materially 
allected the re.sult of the election and the nomination paper of respondent No, 2 was 
properly accepted and the acceptance has not materially affected the result of the 
■election and the petitioner is not entitled to challenge the acceptance of the nomina- 
tion paper of respondent No. 2. It Is further pleaded that the nomination paper.s 
of the petitioner were also invalid on the grounds mentioned In para. 13 of the 
written .statement and the petition Is not maintainable for non-joinder of Shri 

Venslmal Goma Mai a duly nominated candidate and Is bad for want of proper 

particulars and I'criti cation. The respondent No, 1 claims special costs under Section 
35A C.P.C. 

On the pleadings, the following issues arc framed; — 

1. Were the nomination papers of the petitioner wrongly rejected? If so, 

has it materially affected the result of the election? 

2. Were the nomination papers of the petitioner invalid as alleged In para. 13 

of the written statement of respondent No, 1? Is‘ this plea open to 

respondent No, 17 

3. Was the nomination paper of respondent No. 2 wrongly accepted? If so, 

has it materially affected the result of the election? 

4. Is the petitioner entitled to challenge the acceptance of the nomination: 

paper of re.spondent No. 2? 

5. Was Shri Vensimal son of Shri Goma Mai a duly nominated candidate 

and is the petition not maintainable lor his non-joinder? 

6. Is re.spondent No. 1 entlt1ed"^to .special costs?' 

7. Should the election of respondent No. 1 be declared void? 

Findings. 

Issue No. 1.— S40(l) of the Representation of People Act hereinafter referred to 
as the Act provides that every person nominated a.s a candidates at an election' shall 
before the delivery of his nomination paper under sub-.section 1 of e_. 33 appoint 
In writing cither himself or some one other person to be his election agent. On 
a plain rending of S. 40 It is clear that the Act contemplates a simple election 
agent. The same conclusion is reinforced by the provisions contained in Sections 
41, 42, 43, 44, and 45 of the Act. This has been the unanimous opinion of all the 
Tribunals before when the question aro.se. Indeed, it ha.s not been seriously argued 
that moic than one election agent is permissible. 

It has been argued on behalf of the petitioner that each nomination paper is a 
separate entity and the defects of one cannot affect the validity of the othen 
Stress is laid on the foci that the nomination paper serial No. 8 was filed on 4th 
December, 1951, and the nomination papers serial Nos. 36 and 37 were filed on ,ith 
Decembc’- 1951 S 33(7) of the Act says that nothing shall prevent any candidate 
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from being nominated by more than one nomination paper for election in the same 
Constituency. The ciiiestion, however, is whether each nomination paper if 
separately filed is a .separate entity and has to be considered independently of the 
other at the time of scrutiny. Reliance on behalf of the petitioner has been placed 
upon the decision in the election petition relating to Banaras and Mirzapur .Districts 
Mohamadan Rural Constituency reported at p. 197 in the Indian Election Cases 1935 — 
50 Volumes II by H. S. Deabia. In that case two nomination papers were filed at 
an interva' of a few minutes. One contained a declaration appointing the candidate 
himself as his election agent while the other contained a declaration appointing 
another person as hi.s election agent. On the interpretation of Rule 4(6) (1) of ^he 
U.P. Election Rules 1936, the Tribunal held that the nomination paper filed first in 
time was valid but second was invalid and that the Returning Officer is required 
by law to consider the nomination papers one by one in the order in which they are 
received and has to accept or reject one nomination paper before proceeding to 
consider another, if a nomination paper which he takes up for consideration ful- 
fils all the requirements of the law without there being an 5 ^ necessity to refer t& 
any other nominatit n paper, he must accept it and must endorse his decision there- 
on. Similar view was taken in Razzar Mohammadan Rural Constituency 1937, 
p. 716 — Sen and Poddar where it was held that the appointment of two different 
election agents in two sets of nomination papers is not illegal nor does the invalidity 
of one affect the other. These cases have been followed in the Election Petition 
No. 11 of 1952 published in the Gazette of India Extraordinary, dated 20th October, 
1952, p. 2307. But the authority of the decision in the Benaras and Mirzapur 
Districts case on which the two other decisions are mainly based was considerably 
shaken by the decision in Mainpuri and Etah Districts Mohamadan Rural Consti- 
tuency — Indian Election Cases 1935 — 51 Sen and Poddar p. 530. It was held that 
simultaneous presentation of multiple nomination papers each containing declaration 
of appointment of difleient election agent by a candidate invalidates all the nomina- 
tion papers. On the basis of the decision in Benaras and Mirzapur Districts case, 
it was contended that that decision governed equally the cases in which the nomina- 
tion papers are filed simultaneously and these in which they are presented one after 
the other. Referring to this contention, it was remarked, “We are unable to accept 
this argument for three reasons — (1) the question of simultaneous presentation 
was not before the Tribunal which heard the petition in Benaras and Mirzapur 
Districts case, (2) there are in the first para, of the report expressions which lend 
colour to the contention of the petitioner, we are doubtful whether the Tribunal 
intended to lay down this as a rule of interpretation applicable to simultaneous 
presentation and (3) we do not think that the report of the Tribunal was based upon 
this interpretation”. But in the concluding portion of the decision, it was observed, 
“It is true the: many of the remarks made in this judgm^wit would appear to apply 
equally to a ease of simultaneous presentation and at one place they are so applied 
by the Tribunal. We think however that must have been “per incuriam” as Ine 
special difficulties relaiing to simultaneous presentation were not considered in that 
report. It is certainly “obiter” as there was not a case of simultaneous presentation 
before the Tribunal. The basis of the decision seems to be that when once the 
candidate has used his power of appointment any subsequent declaration of such 
appointment by him is invalid and will have no more effect than if he had left the 
declaration of appointment on the second nomination paper blank, when the case 
would come under the proviso to sub-rule (6) (a). Since the invalidity of the second 
appointment can only be determined by a reference to the first, the principle that 
nomination papers are to be considered and their validity determined as separate 
entities is not absolute. If we apply the same principle to two nomination papers 
presented simultaneously, the objection of the petitioner discussed by the Tribunal 
seems to us to be unanswerable”. 


In viev/ of the above observations, each nomination paper is not an absolutely 
separate entity as appearc to have been the view taken in the Banaras and Mirzapur 
Districts case. Not only can the validity of the second appointment of an agent be 
determined without reference to the first, the validity of a nomination paper cannot 
also be judged under s. 33(2) of the Act without reference to all the nomination 
papers. On principle, there is no distinction between the nomination papers filed 
at intervals short or long and the nomination papers filed simultaneously. S. 33 
of the Act lays down a particular mechanism for the presentation of nomination 
papers and if that mechanism is followed then irrespective of whether the nomination 
papers are filed simultaneously or at interval, their legal entity cannot be different. 
There is no warrant for introducing the element of time and it strikes anomalous 
that two nomination papers fi''ed at an interval of some minutes as was the case in 
the Benaras and Mirzapur Districts case would each be separate entity while the 
nomination papers filed simultaneously would all be one entity. We are. therefore, 
of the opinion that legally there is no difference between the nomination papers 
presented simultaneously and these presented at short or long intervals. 
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S.36(6) of the Act provides that the Returning Officer shall endorse on each 
nomination paper his decision accepting or rejecting the same and it the nomina- 
tion paper Is rejected shall record in writing a brief statement of his reasons for 
such rejection. This is absolutely inconsistent with the position that each nomi- 
nation paper is a separate entity, and if one is accepted as ..valid then the rest 
need not be scrutinised. The above provision has a sound baSis. More than one 
nomination papers are filed to safeguard against the possible rejection of one or 
more than one nomination paper. Supposing that a Returning Officer accepts the 
first nomination paper, if the above contention is true, then it will not be neces- 
sary for him to scrutinise the rest. But the Tribunal before whorn the matter 
comes up for decision may take a different view and find the nomination paper 
.accepted by the Returning Officer to be invahd. It Ls, therefore, rightly enjoined 
by s. 36 ((ij on the Returning Officer to scrutinise all the nomination papers and 
make the endorsement of acceptance or rejection on the same. In doing this, 
the Returning Officer cannot treat each nomination paper as an absolutely separate 
entity. And he may reject all the nomination papers and if there are more than 
one election agent the question will arise which of them will certify the return 
of the candidate’s election expenses under s.76 of the Act. The only possible con- 
clusion therefore is that the nomination papers filed by a candidate are not separate 
.entitles except lor certain purposes. 

This was the view taken in the case reported in 1941 A.I.R. Calcutta 130 on 
the Interpretation of the election rules under the Calcutta Municipal Act which 
were identical with the provisions of Sections 33 and 36 of the Act. 

It is further argued on behalf of the petitioner that as under Section 40 of the 
Act only one election agent can be appointed the power to appoint Is exhausted 
•as soon as one is appointed with the result that the subsequent appointments are 
Invalid. In other words, the appointment of Jugal Klshore as election agent of 
the petitioner exhausted his powers to appoint another election agent and he could 
not, therefore, appoint himself as an election agent and there was no appoint- 
ment of a sccoQ,cl election agent in the two nomination papers filed on 5th Decem- 
ber, 1951. Reliance in support is placed upon the Banaras and Mirzapur Districts 
case followed In the Election Petition No, 11 of 1952. The provision In the U.P, 
Corrupt Practices Order 1936 was almost analogous with s. 40 of the Act. It laid 
down that every person nominated as a candidate at the election shall at the 
prescribed time and in the prescribed manner appoint either himself or some 
one other person to be his election agent. Referring to this provision it was laid 
down in the above case that, "it imposes a duty and confers a power at the same 
time, but It clearly limits the power to the appointment of only one person as the 
olection agent who may* either be the candidate himself or some one else. The 
candidate who has made one appointment has no power left to make any- further 
appointment at a subsequent time. Upon general principles, any subsequent ap- 
pointment made by him must be deemed to be in excess of the powers given by 
the law and consequently invalid". With all respect, we are unable to subscribe 
to this view, The power to appoint an election agent Inheres In a candidate and 
can be exercised and is not exhausted until the lime to file the nomination paper 
has expired. The power is not akin to a right to property on the transfer of 
which no title remains In the transferor for further exercise of the right of trans- 
fer. It Is why the appointment of more than one election agent Invalidates the 
nomination papers. If the contention of the petitioner were to prevail then no 
nomination paper on the ground of the appointment of more than one election agent 
can he invalid for only one election agent can be oppointed at a time and once he 
ha.i been appointed, all subsequent appointments will be void. In this view of the 
niatten even the nomination papers simultaneously filed as in the Mainpuri and 
Etah Di.stricts case will be perfectly valid. The view taken in the Banaras and 
IVIIrzapur Districts case therefore conflicts with that taken In the later case, No 
other case except the Election Petition No. 11 of 1952 has been cited in which the 
nomination papers of a candidate appointing more than one election agent were 
held valid. In the Calcutta case referred to above, the nomination papers were 
rejected as more than one election agent had been appointed. We, therefore, hold 
"that the appointment by the petitioner of two election agents, Jugal Ki.shore and 
himself, was invalid and affected the validity of the three nomination papers. 

Finally, it has been urged on behalf of the petitioner that a.s s. 40 of the Act 
does not provide a penalty, the appointment of more than one election agent 
Roe.s not invalidate the nomination papers. Reliance in support is again placed 
upon the Banaras and Mirzapur Districts case and the election petition No. 11 
of 19.52. But the consensus of judicial opinion has been that the appointment of 
more than one election agent Invalidates the nomination papers. Under s. 36(2) 
(d), the Returning Officer may refuse any nomination on the ground that there has 
been any failure to comply with any of the provisions of s. 33. S. 33(3) of the 
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Act provides that every nomination paper shall be accompanied by a declaration 
in writing subscribed by the candidate that he has appointed as his election agent 
tor the election either himsell or another person who is not disqualified under the 
Act for the appointment. As under s. 40, only one election agent can be appointed, 
the declaration on the different nomination papers must under s. 33(3) be in respect 
of the same election agent. The position is made absolutely clear by the note 
marked (*) in the nomination form given in schedule II of the Rules framed by 
the Government of India after consulting the Election Commission under s. 169 
of the Act. It says, “Only one election agent is io be appointed by a candidate. 
If more than one nomination paper is delivered by or on behalf of a candidate 
for election m the same Constituency, the name of the election agent so appointed 
whether such an agent is the candidate himself or any other person shall be speci- 
fied in each such nomination paper’’. As the declarations on the nomination papers 
died by the petition were in respect of the two persons — himseif and Jugal Kishore — 
there was clearly a contravention of s. 33 rendering the nomination papers Uable 
to rejection. We are, therefore, of the opinion that the nomination papers of the 
petitioner have been rightly rejected. In this view of the matter, the question 
If the rejection has materially affected the re.sult of the election does not arise for 
decision. 

Issue No. 2. — It is settled law that a respondent can support the order of the 
Returning Officer on grounds other than these mentioned in the order vide Jagat 
Nara^’s Indian Election Petitions Volume IV p. 99. Similar view was taken in 
decisions reported at p. 389 of Indian Election Cases 1935-51, Sen and Fodder, where 
it was held that want of objection to a nomination paper at the scrutiny does not 
stop the petitioner from challenging ttie same before the Tribunal. It is, there- 
fore, open to the respondent No. 1 to support the rejection of the petitioner’s nomi- 
nation papers on the grounds mentioned in para. 13 of the written statement. 

The grounds mentioned in para. 13 may be dealt with seriatim — 

1. It is pointed out that the petitioner did not produce a certified copy of his 
elector roll. It was for the Returning Officer to caU upon the petitioner to file 
a copy of his elector roll, and if he did not, the- respondent No. 1 cannot urge 
the non-production of the certified copy as a ground for rejection of the nomination 
papers. 

2. The Constituency Is described as No. IV, while the correct description 
Is Ajmer IV Town Hall. The description is sufficient for the identification of the 
proposers and seconders and the defect. If any, is not of a substantial character 
.so as to entail the dismissal of the nomination papers. 

3. 4. & 5. Rule 11(a) says, “when a candidate appoints in the manner provided 
by s. 40 some person other than himself to be his election agent such appointment 
shall be in the form 6-A. The contention of the respondent No. 1 is that the form 
5-A must have been filed with the nomination paper serial No. 8, and as It was not 
filed the provisions of s, 33(3) of the Act were contravened. It is not denied that 
Tugal Kishore brother of the petitioner was appointed the election agent. The 
jetitioner has stated that he appointed Shri Jugal Kishore as his election agent, 
ihrl Jugal Kishore has corroborated him and stated that he consented to his 
appointment as an election agent and in token of his assent signed a separate form. 
According to Rule 11(a), that form must have been form 6-A as given in schedule 

of the Rules. The copy of the above form has not been produced by the petitioner. 
On the other hand, the respondent No. 1 has filed a letter of the Returning Officer 
saying that no accompaniments appear to have been received with the nomination 
papers filed by Shri Mengh Raj. As the copy of the form 5-A has not been pro- 
duced, It Is not possible to hold that form 5-A accompanied the nomination papers 
serial No, 8. But the failure to file the form 5-A with the nomination paper is not 
a contravention of s. 33(3) of the Act which refers to a declaration and the form 
5-A Is described as form of appointment of an election agent and Is not a declara- 
tion. It is nowhere provided In the Act that it shall be filed with the nomination 
paper. Non-filing of the form 5-A did not, therefore, invalidate the nomination 
pap»r serial No. 8. 

The validity of the nomination papers Is also challenged on the ground that the 
petitioner did not make a declaration of the choice of symbols as required by law, 
A candidate is required to nqake a declaration of three symbols in the order of pre- 
ference. The nomination paper serial No. 8 contains a declaration of the choice 
of “two bulls with yoke on”. The other two nomination papers contain three 
symbols in the order of preference. But in the nomination paper No. 38, the first 
symbol is “two bulls” only and in the nomination paper No. 37, the symbol “cycle” 
Is written as "Bycles’’, The petitioner was a congress candidate approved by the 
Congress Central Parliamentary Board, The Official symbol of the congress was 
“two bulls with yoke on”. If the nomination papers of the petitioner were not 
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rejected, then he would have been allotted the congress symbol. It is, therefore, 
immaterial that only one symbol was mentioned in the nomination paper serial 
No. 8. Also the omission of the words “with yoke on” against the “two bulls” in 
the nomination paper serial No. 36 is not material. The objection relating to the 
symbol ‘bicycle" written as “Byclee” is on the face of it frivolous. The nomi- 
nation papers were, therefore, not liable to be rejected on the aforesaid ground. 

6. & 7. These relate to the appointment of more than one election agent and 
are covered by the finding on issue No. 1. 

8. There is nothing on the record to show that the signatures of the proposers 
and seconders were obtained by fraud. 

Issue No. 3. — The validity of the nomination paper of respondent No, 2 is 
challenged on the ground that his election agent Shri MooJchand L. Lalwani held 
an office of proilt as he was the Legal Adviser of the Custodian on a monthly salary 
of Rs. 150, S. 41 of the Act says that no person shall be appointed an election 
agent who is disqualified from being an election agent under s. 145, The holding 
of an office of profit is not a disqualification under s. 145 of the Act. The nomina- 
tion paper of the respondent No. 2 was, theiefore, perfectly in order and was 
properly accepted. 

Issue No. 4. — In view of the finding op issue No. 3, this IssuO does not arise for 
decision. 

Issue No, 6. — Shri Venslmal Goma Mai filed the nomination paper serial No, 33 
on 5th December, 1951. Only one nomination paper is prescribed for election to 
several bodies of which two are Ajmer Legislative Assembly and Electoral College. 
Shri Venslmal scored out all but the Ajmer State Legislative Assembly and Elec- 
toral College although the latter has a cross-mark before it. The nomination paper 
was rejected on the ground that he had not stated whether he wanted election to 
the Legislative Assembly or Legislative Coimcil which in the opinion of the Return- 
ing Officer was a material delect sufficient to warrant the rejection of the nomina- 
tion paper. One falls to understand how the Returning Officer thought that Shri 
Venslmal could seek election to the Legislative Council which stands scored out. 
But, it is hardly necessary to go Into the merits of the order of the Returning Officer 
re.iectlng the nomination paper. S. 82 of the Act says that a petitioner shall join as 
respondents to his petition all the candidates who were duly nominated at the 
election other than himself if he was nominated. The question is whether Shri 
Vensimal was a duly nominated candidate. The Act does not contain a definition, 
of a ‘duly nominated candidate’, A candidate as defined in s. 79(b) means person 
who has been or claims to have been duly nominated as a candidate at an election. 
Shri Venslmal was, therefore, a candidate. But unless he was also a duly nominated 
candidate, the provisions of s, 82 will not apply. The various provisions relating to 
the nomination of a candidate leave no douDt that Shri Vensimal was a duly nomi- 
nated candidate. Under s. 33(3) of the Act, a candidate is duly nominated if he 
has filed a nomination paper in accordance with its provisions. It is further clear 
from sub-scction 7 that a candidate gets nominated on a nomination paper being 
filed. Again s. 36(3) refers to a candidate being duly nominated by means oj 
another nomination paper. It clearly follows that a candidate is duly nominated b> 
a nomination paper filed in accordance with the provisions of s. 3.3(3) of the Act. 
The same conclusion is supported by s. 52 which says if a candidate who has been 
duly nominated dies after the date fixed for the scrutiny of nominations and r 
report of his death is received by the Returning Officer before the commencement 
of the poll, the Returning Officer shall counter-mend the poll. Clearly, it refers 
to the death of a candidate before scrutiny. Our attention has been drawn to 
the decision in the Election Petition No. 3 of 1952 published in the Gazette Extra- 
ordinary, dated 19th November, 1952, p. 2443, where it has been held that a 
candidate whose nomination paper is rejected is not a duly nominated candidate. 
The various provisions referred to above do not appear to have been brought to 
the notice of the Tribunal and with all respect, we differ from the view taken of a 
duly nominated candidate In the above case. 

The question is if the petition is not maintainable for the non-joinder of fehri 
Vensimal. It is pointed out on behalf of the petitioner that as under s, 85 the 
Election Commission has not been given power to dismiss the petition on account 
of the non-joinder of a party it follows by Implication that the non-joinder of a 
duly nominated candidate cannot be a ground for the rejection of the petition and 
the Tribunal has no jurisdiction to reject the petition on that ground. Without 
subscribing to this view, we are of opinion that the non-joinder of Shri Venslmal 
is not fatal. Section 90(2) of the Act says that subject to the provisions of the 
Act and any Rules made thereunder every election petition shall be tried as n^rly 
as may be in accordance with the procedure applicable under the Code of Civil 
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Procedure for the trial ot suits. It Is settled law that except in cases where a 
relief cannot be granted, the non-joinder of a party is not fatal to a suit. Applying 
the same principle to the present case, wc are of opinion that the non-joinder of 
Shri Vensimal is not fatal to the petition as adequate relief can be granted without 
his being made a party. Either he was interested in challenging the election of the 
respondent No. 1 or in upholding it. In either case, his interests are adequately 
safeguarded. The position would have been dillerent if the petitioner had claimed 
the seat. Reliance on behalf of the respondent No. 1 has been placed upon s, 02 of 
the Act which specllles the powers of the Tribunal in respect of certain matters 
under the Civil Procedure Code, These powers are illustrative and not exhaustive 
and are not inconsistent with the other rules of procedure governing the non- 
joinder of parties. In our view the non-joinder of Shri Vensimal is not fatal. 

Issue No, 6.— Considering that the nomination papers of the petitioner were 
rejected on a technical, although .substantial ground, we think it is not a fit case 
in which special costs under s. :j5-A C.P.C. should be awarded. 

Issue No. 7. — In view of the findings on issue No, 1, the petition is liable to be 
dismissed. 


ORDER 

The petition is dismissed. The petitioner will bear his own costs and pay 
Rs. 250 as costs to the respondent No. 1. 

Ajmer; 

The 18th December, 1952. 


(Sd.) J. D, Sharma, 
(Sd) C. Jacob, 

(Sd.) S. N, Agarwal. 


[No. 19/242/52-Elec.III.] 
P. S. SUBRAMANIAN, 
Officer on Special Duty. 
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